
August1,2005

VIA HAND DELIVERY

Mr. Charles L.A. Terreni

Chief Clerk/Administrator

South Carolina Public Service Commission

101 Executive Center Dr., Suite 100

Columbia, SC 29210

Re: Petition of the Office of Regulatory Staff to Request Forfeiture of the

Bond and to Request Authority to Petition the Circuit Court for

Appointment of a Receiver.

PSC Docket No.: 2005-110-W/S

Dear Mr. Terreni:

For your docket, please find enclosed the original and fifteen (15) copies of the

Office of Regulatory Staff's Response to Piney Grove Utilities, Inc.'s Supplemental

Answer in Response to the Office of Regulatory Staff's above-referenced Petition. Also,

if you would please date stamp the extra copy enclosed and return it to me via our
courier.

Please let me know if you have any questions

Sincerely,

Benjamin P. Mustian

BPM/rng
Enclosures

CC: D. Reece Williams, IV, President

Louis Lang, Esquire

Jessica J.O. King, Esquire



BEFORE

THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2005-110-W/S

IN RE: Petition of the Office of Regulatory )

Staff to Request Forfeiture )

of the Piney Grove Utilities, Inc. )
Bond And to Request Authority )

To Petition the Circuit Court for )

Appointment of a Receiver )

)

This is to certify that I, Rena Grant, an

,7.... ::._3

C .9- z

CERTIFICATE OF SERVICE

:2:

employee with the Office of Regulatory Staff, have'd_is

date served one (1) copy of the Office of Regulatory Staff's Response to Piney Grove Utilities,

Inc.'s Supplemental Answer in Response in the above-referenced matter to the person(s) named

below:

VIA CERTIFIED MAIL

Louis Lang, Esquire

Callison, Tighe & Robinson, LLC
1812 Lincoln Street, Suite 200

Columbia, SC 29202-1390

VIA U.S. MAIL

Jessica J.O. King, Esquire
DItEC

2600 Bull Street

Columbia, SC 29201

August 1, 2005
Columbia, South Carolina

Rena Grant



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2005-110-W/S

AUGUST 1, 2005

IN RE: Petition of the Office of Regulatory )

Staff to Request Forfeiture )

of the Piney Grove Utilities, Inc. )

Bond And to Request Authority )

To Petition the Circuit Court for )

Appointment of a Receiver )

RESPONSE TO PINEY GROVE

UTILITIES, INC.'S SUPPLEMENTAL

ANSWER IN RESPONSE TO THE

PETITION OF THE OFFICE OF

REGULATORY STAFF

The Office of Regulatory Staff ("ORS") hereby responds to the Supplemental Answer

filed by the respondent in the above referenced docket on July 29, 2005.

1. In its Supplemental Answer filed on July 29, 2005, Piney Grove Utilities, Inc.

("Piney Grove") requested that the Commission dismiss ORS's Petition based upon its assertion

that "the Petition has been rendered moot, in whole or in part, by way of" certain consent orders

entered recently in the Court of Common Pleas.

2. "Mootness has been defined as follows: 'A case becomes moot when judgment, if

rendered, will have no practical legal effect upon existing controversy. This is true when some

event occurs making it impossible for [the] reviewing Court to grant effectual relief.'" B_.vrd v.

Irmo High School, 321 S.C. 426, 431,468 S.E.2d 861, 864 (1996) quoting Mathis v. South

Carolina State Highwa7 Dep't, 260 S.C. 344, 346, 195 S.E.2d 713, 715 (1973). In part, the

request that has been placed before the Commission for a ruling and, therefore, one of the

existing controversies in this matter, is whether ORS should be granted the authority to petition

the Circuit Court for appointment of a receiver pursuant to S.C. Code Ann. § 58-5-730 (1976).

The relevant issue to be decided by this Commission is not whether a receiver should, in fact, be



appointed.The recentproceedingsin Circuit Court do not affect the instantmatterrelating to

whetherORSshouldbegrantedthatability.

3. As statedin theSupplementalAnswer,DHEC haspetitionedtheCircuit Courtfor

approvalof receivershipagreementsfor two of Piney Grove's systemsand hasbeengranted

authority to pursuea third for the Lloydwood system.Simply becauseanotherparty with a

similar interesthasbeenable to enter into a temporaryarrangementdoesnot and shouldnot

precludethe Commissionfrom makinga determinationasto whetherORS hasa similar right.

ORS is pursuing the authority to appoint a receiver in a manner which is unique to the

Commission'sjurisdiction andis separatefrom that of the JudicialBranch. Further,whetheror

not theCommissiongrantsORSthe authorityto petition the Circuit Courtwill havesubstantial

legaleffectonORS'sability to striveto reachanagreementwith apotentialreceiver.

DHEC is, currently,theonly party to theseproceedingswhichhastheindependentability

to petitionthe Circuit Court for this relief; however,the fact that anotherparty hassimilar legal

authorityshouldnotestopORSfrom havingthatsameauthorityto pursuesimilar remedies.The

natureof a receivershipagreementis suchthat ORSmaybeableto providecertainincentivesto

a party to becomea receiver for thesesystems. At a minimum, if ORS and DHEC both are

endowedwith the ability to enter suchan arrangement,they may be able to jointly enteran

agreementand pursuenegotiationswith greater influence which would only strengthenthe

possibility that sucha receiverwill beappointed.If theCommissiondeterminesthis proceeding

is moot,ORSwill nothavebeenallowedtheability to adequatelypursueits statutoryobligations

to protectthepublic interestandits legalright to pursuesuchauthoritywill havebeenabridged.

TheCommissionshouldnot relinquishits jurisdiction over this mattersimply becauseDHEC is

pursuingaseparate,but similar,resolution.



4. Even if the Commissiondeemsthis aspectof thepetition moot, the Commission

shouldnot dismissthis action for the purposesof judicial economy. As held in severalSouth

Carolinadecisions,thereexist certainexceptionsto themootnessdoctrineincluding allowing a

court to examinemattersthat arecapableof repetition,yet evadereview. Certaincourtshave

held that the court may retainjurisdiction if "1) the challengedaction in its durationwas too

short to be fully litigated prior to its cessationor expiration; and (2) there is a reasonable

expectationthatthe samecomplainingpartywill besubjectedto the actionagain."B_d at 864.

"Other cases have taken a less restrictive approach in defining the exception, holding that a court

can take jurisdiction, despite mootness, if 'the issue raised is "capable of repetition but evading

review."'" ld. In the present matter, the Commission has yet to hear evidence from either side as

to the adequacy and the propriety of the service offered by Piney Grove. Further, while Richland

County has been appointed as receiver for Albene and Franklin Park, the receivership

arrangement is temporary. Specifically, Richland County is only bound by the terms of this

agreement for one year and may be relieved of its receivership duties prior to this time upon

seven days written notice. While a receiver has not been appointed for the Lloydwood system, it

is reasonable to believe that a similar procedure would be established for such a receiver. As a

result, a dismissal of ORS's petition would result in a hardship on both the Commission and the

parties to this proceeding in that ORS would be compelled to file an additional request for

authority to pursue proceedings in the Circuit Court in the event the current receiver withdrew

from its commitment.

5. Regardless of the issues surrounding ORS's request for authority to be appointed

as a receiver, the Petition also requests that the Commission revoke the bond on file for

Piedmont Water Company as parent company of Piney Grove Utilities, Inc. While a temporary
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receiverhasbeenappointedandis currentlyoperatingAlbeneandFranklin Park,pursuantto the

courtorder,PineyGroveis still ultimatelyresponsiblefor thosesystemsandfor the Lloydwood

systems.Whetherthebondshouldbe revokedin orderto ensurefinancial meansto,provi_ the

statutorilyrequiredadequateandproperserviceis still anissueoverwhich theCommissionmay

granteffectualrelief. Similarly, the Petition filed by ORS also requeststhat the Commission

imposeandassessappropriatepenaltiesagainstPineyGrovefor their failureto provideadequate
2"2

and proper service for an unreasonable length of time. Finally, the Commission, in issuing ]'ts

Order No. 2005-210 in this docket established a hearing for "the Company to show cause why it

should not be held that the Company has failed to provide adequate and proper service and why

it should not be held that any such failure has continued for an unreasonable length of time."

Dismissal of this proceeding based upon circumstances solely surrounding the appointment of a

receiver for two of the systems would prevent this Commission from granting the effectual relief

requested by ORS and would prevent Piney Grove from appearing before the Commission to

present information as to the adequacy and propriety of its service as previously ordered.

WHEREFORE, ORS prays that the Honorable Commission:

1. Deny the request of the Respondent to dismiss the instant Petition;

2. For other appropriate action which the Commission may deem necessary.

OFFICE OF REGULATORY STAFF

Columbia, South Carolina

August 1, 2005

Benjami(f_. Mustian, Esq.
Post Office Box 11263

Columbia, South Carolina 29211

Telephone: (803) 737-0800
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